I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

| N RE: I n Proceedi ngs
Under Chapter 13
EDWARD ELMO KI NG and )
JANE ANN KI NG,

No. BK 87-40501
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Debt or s.

VEMORANDUM AND ORDER

This matter is before the Court on John Hancock Mutual Life
| nsurance Conpany' s ("John Hancock") Motion to Di sm ss and Obj ections
to Chapter Thirteen Plan. Adescription of the procedural historyin
this case is necessary before addressingthe nerits of the noti on and
obj ecti ons.

Debt ors, Edward El no Ki ng and Jane Ann Ki ng, own 160 acres of real
estate that is subject toacertainnortgage in favor of John Hancock.
On March 25, 1986 John Hancock filed, instate court, its conplaint to
forecl ose onthat nortgage. John Hancock was named as nort gagee in
possessi on on April 4, 1986, and t he debtors subsequently operatedthe
subj ect real estate as tenants for John Hancock. On June 23, 1986
debtors fil ed their Chapter 11 bankruptcy petition, as well as a notion
to i ncur secured debt. John Hancock objected to the noti on. On August
8, 1986 the parties enteredinto an Agreed Order, pursuant to which
John Hancock was to recei ve one-third share fromt he crops grown on t he
property in 1986. Debtors apparently failed to abide by this
agreenent. On January 22, 1987 John Hancock filed a notion for reli ef
fromstay. Ahearing onthis notion was set for March 3, 1987, but

debtors fail ed to contest the noti on, and on March 4, 1987 t he Court



ordered that the stay belifted. Debtors thenrequestedthat their
case be converted to a Chapter 7, and on March 22, 1987 the Court
grant ed debtors' request. The Chapter 7 petition was subsequently
filed on March 17, 1987. On April 29, 1987 debtors filed their Mtion
to Di sm ss Chapter 7 and Request for Leave to Fil e Under Chapter 13.
John Hancock, assum ng that the Court's previous order liftingthe stay
woul d remain in effect, did not object to this nmotion. The Court
grant ed debtors' notion, and on August 11, 1987 debtors filed their
Chapter 13 petition.
Intheir plan, debtors propose to repay the $54, 000. 00 | oan from
John Hancock by maki ng annual paynents of $6, 172.00 for thirty years at
aninterest rate of 10.92% John Hancock noves to di sm ss debtors'
Chapter 13 case pursuant to section 109(g)(2) of the Bankruptcy Code,
whi ch provi des:
[ N] o i ndividual...my be a debtor under this
title who has been a debtor in a case pendi ng
under thistitleat any tinmeinthe precedi ng 180
days if -
(2) the debtor requested and obt ai ned t he
vol untary di sm ssal of the case fol |l ow ng
the filing of a request for relief from

the automatic stay provided by section
362 of this title.

11 U. S. C. 8109(g)(2). John Hancock contends that the filing of the
Chapter 13 petition w thin 180 days of the di sm ssal of the Chapter 7
case, and subsequent to the notion for relief fromstay, viol ates
section 109(g)(2). Additionally, John Hancock objects to debtors’
proposed pl an on the basis that 1) the stay was previously lifted and

therefore the real estate in question is no | onger subject to the



jurisdiction of this Court in a Chapter 13 proceedi ng; 2) the pl an
failstoconply with section 1325(a)(5) inthat the val ue of property
to be distributed under the planis | ess thanthe val ue of the secured
cl ai mof John Hancock; and 3) the plan fails to neet the good faith
requi rement of section 1325(a)(3).

I nthe present case, debtors specifically requested|eavetofile
a Chapter 13 case, and that request was granted by this Court. Since
debt or s obt ai ned authority fromthe Court before filing a Chapter 13,
debt ors' case shoul d not nowbe di sm ssed under section 109(g) (2).
Furt hernore, although the Court has t he power to continuethelifting

of the stay that was previously granted, Norton v. Hoxi e State Bank, 61

B.R 258 (D. Kan. 1986), the Court finds that it i s neither necessary
nor equitableto dosointhe present case. InNorton, the bank had
t aken possession of and sold its collateral. The court, after
bal anci ng t he hardshi ps of the parties, concludedthat thelifting of
t he stay, granted i n debtors' previous Chapter 11, shoul d be ext ended
to t he pendi ng Chapter 13 proceeding. Intheinstant case, whil e John
Hancock has been named nortgagee in possession, a judgnment of
forecl osure has not been obt ai ned and t he property has not been sol d.
Thus, the circunstances justifying an extensionof thelifting of the
stay in Norton are not present in this case.

Additionally, debtors' plan contains afair and equitabl e proposal
f or repayi ng t he debt owed t o John Hancock. Wi | e John Hancock appears
to argue that the proposedinterest rateistoolow the Court finds
that 10.92%is a fair rate.

I n support of its contentionthat debtors' planfails to neet the
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good faith requirenment of section 1325(a)(3), John Hancock cont ends
that 1) debt ors have repeatedly sought relief under t he Bankruptcy
Code, 2) debtors failedto make timely paynents of crop rentals in
accordancewith this Court's prior order, and 3) debtors' planfailsto
treat the secured creditors equally in ternms of time period for
repaynment. The Court does not believe that the successivefilingsin
this case denonstrate bad faith, nor does t he evi dence suggest t hat
debtors fil ed their bankruptcy petitions solelyto avoid forecl osure
proceedi ngs. Wth regard to John Hancock's second argunent, debtors’
counsel admtted at the hearing on these matters that debtors had
fail ed to abi de by t he Agreed Order previously approve by this Court.
However, debtors' attorney al so i ndicatedthat debtors were nowready
and willing to tender one-third share of the crops as previously
agreed. Wiileit is not exactly clear why debtorsinitially failedto
make t he requi red paynents, the evidence sinply does not support John
Hancock's contention that debtors acted in bad faith.

Finally, the Court does not agree that debtors' planunfairly
di scri m nates agai nst John Hancock, under section 1322(a)(3), by
proposing that its | oan be repaid over thirty years, while also
proposing that Fairfield Nati onal Bank's | oan be repai d over fifteen
years. The loan fromFairfield National Bank was for $25, 585. 00, while
John Hancock's | oan was for $54,000.00, over twi ce the anmount.
Furt hernore, debtors propose to repay each | oan at t he sane i nterest
rate. Inlight of these factors, the Court finds that theplanisfair
and that it neets the requirenents of section 1322(a)(3).

Accordi ngly, for the reasons st ated above, John Hancock's Moti on
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toDismssis DENIED. The Objections to Chapter 13 Plan filed by John
Hancock are DENI ED.

/sl Kenneth J. Meyers
U. S. BANKRUPTCY JUDGE

ENTERED: Novenber 12, 1987




